





Honorable Jessie B, Harrison

The first inquiry of the opinion request is whether the probate
court is authorized to appoint a guardian for a person who is not insane
but who is incompetent to manage his affairs, We assume that the writer
has reference to the court's power to appoint a guardian for the person
or estate (or both) of an adult person who has never been adjudged to be
of unsound mind and incapable of managing his affairs. After careful
research we are unable to find any statutory authority for the appoint-
ment of a guardian for an adult person who has not been adjudged of
unsound mind and incapable of managing his affairs except in thos instances
when one is alleged to be an habitual drunkard or a narcotic addict and
is incapable of managing his affairs as provided by Section 458.030,
RSMo 1949; said section reads as follows:

"If information, in writing, verified by
the informant on his best information and
belief, be given tc the probate court of any
county that any person in its county is so
addicted to habitual drunkenness or to the
habitual use of cocaine, chloral, opium or
morphine as to be incapable of managing his
affairs and praying that an inquiry thereinto
be had, the court shall proceed therein in all
respects as herein provided in respect to an
idiot, lunatic, or person of unsound mind, and:
if a guardian is appointed on such proceedings,
heé shall have the same powers and be subject to
the same control as the guardian mentioned in
section 458,070, and shall publish the same
notice mentioned in section 458,210; also, shall
file an inventory and appraisement, made under
zh; p;gv%siona mentioned in sections 458,220 to
58,290,

It is noted that the same general procedure is to be followed
under Section 452,030, supra, as in sanity hearings but that in the
former proceedings the person may be adjudged of unsound mind and in-
capable of managing his affairs and that both such facts must be alleged
and finally adjudicated,

In the latter proceeding one is alleged to be an habitual drunkard
or narcoties addict and incapable of managing his affairs but does not
require the further allegation as to the unsoundness of mind of the
subject, A judgment in the latter case finding one to be an habitual
drunkard and narcotics addict and incapable of managing his affairs and
appointing a guardian for such person would be sufficient under the pro-
visions of this statute and it is believed that that portion of the
opinion of the Kansas City Court of Appeals in the case of Harrelson v,
Flourney, 229 Mo. App. 582, sufficiently substantiates our contention
in this respect, At 1. c. 591, the court said:
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"Our statute, Section 448, Revised Statutes

1929, providing for the adjudication of one as

an insane person and incapable of managing his
affairs, reguires that such person be a lunatie,
an idiot, or a person of unsound mind and ine
capable of managing his affairs and that he must be
so found in order to be placed under guardianship.
It is provided by Section 505 of our statutes
(Revision of 1929) that whenever the words 'person
of unsound mind or insane person! occur in Article
12 (Revision of 1929), relating to guardianships
and curators of insane persons, they shall be
construed to mean an idiot, or a lunatic or a
person of unsound mind and incapable of managing
his own affairs, as the case may be upon proof,

"In order that a person may be placed under
guardianship in connection with his incapacity to
manage his own affairs under the statute relating
to guardians and curators of insane persons, his
unsoundness of mind must also be made to appear,
Otherwise, there is no basis in our statute for
the appointment of a guardian for one incapable

of managing his affairs (Burke v, McClure et al,,
211 Mo, Agg. Lub6, 245 S. W. 62), anless under
Section 508, Heviaed Statutes 1629, one be charged
as an habitual drunkard or user of cocaine or other
drugs therein mentioned, There must be an adjudi-
cation of insanity along with the adjudication of
incapability. The two are not to be separated.

"In Burke v. McClure et al., supra, l.c. 451,
the court quoted approvingly from State v,
lMontgomery, 160 Mo. App. 724-733, the following:

"ewthe affidavit on which the insanity
inguiry is based is required to state two
things, vigz, that the party is an idiot,
lunatic, or person of unsound mind and
that he is incapable of managing his
affairs, The allegation that he is ine
capable of managing his affairs is as
essential as the allegation that he is of
unsound mind,"?!

Again in the case of Darby v. Cabanne, 1 Mo. App. 126, the St. Louis
Court of Appeals held that one not alleged to be an idiot, lunatie or
person of unsound mind but who was alleged to be an habitual drunkard
and incapable of managing his affairs that such allegations in the petition
were good and that when the probate court adjudged the person to be an
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habitual drunkard and appointed a guardian the action of the court was
proper, at 1, c. 129, the court saids

"The petition nowhere 2llepes that Francis
Cebanne is, or was at the time of the al=-
leged contract, or at any time, an 1idiot,

or lunatic, or person of unsound mind, but
merely that he was so addieted to habitual
drunkenness as to be incapable of managing
his own affairs, Our law provides for ap-
pointing a guardian for such persons, though
they be not of unsound mind, or idiots, or
lunaties, * * *"

In the case of State v. Brown, 227 S, W. (2d) 1. e. 6l)i, the court
cited the case of Darby v. Cabanne, supre, along with other cases ap=-
proved by 1it.

In the Brown case objection was made when a witness was offered
for the reason that the witness had heen previously adjudred to be an
habitual drunkard and incapable of managing his affalrs and had been
committed to a state hospital by the probate court. The trial court
permitted the witness to testify and in reviewing the action of said
trial court the Supreme Court said at 1, c. 649:

"# ¥ # The Court did not err in permitting
him to testify, because prima facie he was
a competent witness. He had not been ad-
Judged to be insane, or a person of unsound
mind, nor had he been confined in any in-
stitution as such., Sec. 1895, R. S8, 1939,
Mo. R.S.A., and cases based thereon are not
controlling. The facts shown were insuffi-
clent to establish mental incompetency as a
witness, « 3 ="

Therefore, in answer to your first incuiry it is our thought that
the only instances when the probate court has power to appoint a guardian
for an adult person who is not insane are in those proceedings authorized
by Section /450.030, supra, in which one is alleged to be an habitual
drunkard or narcotics addict as stated above.

The first inquiry specifically asks about the probate court's power
to appoint a guardian of a person who 1s not insane, but the second in-
ouiry fails to state whether it was meant to apply to those instances
when the person for whom the pua-dian was sought to be appointed is
alleged to be =ane or insane.
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The second inculry is not of such nature that it can be answered
affirmetively or negatively but recuires some dlscussion,

No statutory provision requires the nrobate court to appoint a
puardian for an adult person whose sole property consists in some form
of allotment other than 0ld Age Assistance authorized by Chapter 208,
REMo 194C, and received from the Missouri State Welfare Department
when the reeciplient has not been adjudred to be insane or when he has
not been ad judped to be an habitual drunkard or narcotics addiet. Howe
ever, in the event such reciplent has been adjudged of unsound mind and
incapable of menaging his affairs or hasbeen adjudred to bte an habitual
drunkerd or narcotics addiet and incapable of managing his affairs, then
his sllotments from the Welfare Department shall be peid to his legally
avpointed gusrdian as provided by Section 208,180, and which reads in
part ag follows:

"Benefits hereunder shall be delivered to
the applicant in person, or, in the event
of his incompetency, to his legally ap=
pointed guardisan, and in the cese of a
dependent child to the person or relctive
with whom he lives, + & "

If no guardian of the incompetent person has been avpointed then
upon proper application being mede to the ¢ourt by any person in behalf
of said person praying that e guerdian of the person of such incompe-
tent one and of his estate be appointed and the court is satisfied that
good cause exists for the appointment of the guerdlan then the court
shall appoint the guardian and allotments or benefit rayments of the ine
cag;gitatod person shall be peid to his puerdian es provided by Section
20

0, supra.

It is believed that Sections 58,070 and 1,58,030, supra, suthorize
the aprointment of a guardian of such persons under the clrcumstances
mentioned ebove,

The inocuiry in the probeste court to determine whether one is an
habituel drunkerd or narcotics sddiet is provided b Section [158.030C,
supra, and amonz other things provides how the court shall proceed and
reads as follows:

" - # the eourt shall proceed therein in
all respects as herein provided in resrect
to an idiot, lumatiec, or person of unsound
mind, end if & guerdlan lg appointed on
such proceedings, = * #,"

The third incuiry fails to state whether it was meant to refer
to proceedings for the appointment of a guardian of the person and
estate of one whom the court had edjudged to be insane, or whether the
ingulry was meant to refer to proceedings for the eppointment of the
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guardlan of a person and estate of one not alleged or adjudged to be
an insane person.

Regardless of the exact meaning of the third inquiry, it appears
that there can be no appointment of a guardian of an adult person who
has not been adjudged to be of unsound mind unless such rerson is found
to be an habitual drunkaerd or narcotics addiect within the meaning of
Section 58,030, supra.

Section 58,080, RSMo 19,9, provides that the costs of 2 sanity
hearing shall be paid from the esteate of the person sdjudged to be
insane, and by the county if such estate 1= insufficient. Sald section
reads as follows:

"When any person shall be found to be insane
according to the preceding prqvisions, the
costs of the proceedings shall be paid out of
his estate, or, if that be insufficient, by
the county,”

It is believed that this section 1s sufficient authority for hold-
ing that the expense of the appointment of a guerdian of one adjudged to
be insane are a part of the costs incidental to the seanity hearing end
that such costs shall be paid from the cstate of such person, if suffi.
cient, or by the county if the assets of the estate are insufficient.

Section 458.090, RSMo 1949, provides that when the person alleged
to be insane in the sanity hearing 1s discharged, the costs of the pro=-
ceeding shall be paid by the informant. Saild section reads as follows:

"If the person alleged to be insane shall be
discharged, the cost shall be paid by the
person at whose instance the proceeding is
had, unless ssid person be an officer,

acting officially according to the provisions
of this chapter, in which case the costs shall
be paid by the county,."

In answer to your third incuiry, it 1is our thought that the probate
court is never required under any statute, to psy the costs of a sanity
proceeding in which one was adjudped Incompetent and & puardian of the
person and estate of such person is appointed by seld court. That the
court lacks the power and cennot appolnt & ruardian of the person and
estate of an adult person without a finding that such person is of une
sound mind and incapable of managing his affairs, or a finding that the
person is an habitual drunkasrd or narcotics addict, and this 1s alno
true vhen the entire assets of such person's estate consist of sllotments
of some form received from the State Welfare Department, other than 01d
Age Assistance.
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When an adult person is ad judged to be insane, an habitual
drunkard, or 2 narcotics addlet, and a guardian of the person or estate
is appointed and sueh person i= receiving some form of henefit payments
other than 014 Ape Assistance from the State Welfare Department, author-
ized by Chapter 208, RSMo 1949, supra, then the costs of the particular
proceeding, including that incidental to the appointment of a guardian
shell be pald from the person's estate If sufficlent, if insufficient,
by the county.

CONCLUSION

It is the opinion of this department that a probate court lacks
the power under Missouri statutes to appoint a guardian of the person
and estate of an adult person whose sole property consists of some form
of benefit payments other than old age assistance authorized by Chapnter
208, RSMo 1949, when such person wss never adjudged insane, unless he has
been ad judged to be an habitual drunkard or narcotics addiect and inecapsble
of managing his affairs., In such instance the court may within its
discretion apnoint a guardian of such person and the costs of the pro=-
ceedings shall be pald from said person's estate 1f sufficient, and if
insufficient, by the county.

The foregoing opinion, which I hereby approve, was prepared by
my Assistant, Mr., Paul N, Chitwood.

Very truly yours,

JOHN M. DALTOR
Attorney General
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